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THE USE OF CRIMINAL SANCTIONS TO ADDRESS 

SUBSTANCE ABUSE DURING PREGNANCY 

 

I. SUMMARY 

 

In an effort to address substance abuse during pregnancy, prosecutors in a number of 

states have instituted criminal proceedings against pregnant women who use drugs under existing 

child abuse and endangerment laws.  Most of these convictions have been overturned on appeal, 

as courts have found that the application of these laws to fetuses went beyond legislative intent 

and violated constitutional guarantees such as due process and the right to privacy.  Only the 

Supreme Court of South Carolina has upheld such a conviction. Additionally, only one state, 

Idaho, has successfully passed legislation specifically criminalizing substance abuse during 

pregnancy. 

Prosecuting women for substance abuse during pregnancy poses serious constitutional 

defects, denying a class of women- drug addicts- the fundamental right to procreate. The nature 

of addiction further makes such prosecutions ineffective as a deterrent to drug use during 

pregnancy. In fact, medical professionals and courts have recognized that criminalizing drug use 

during pregnancy merely discourages women from seeking much needed prenatal care. Drug 

treatment, rather than punitive measures, will best serve the state’s interest in protecting child 

health in this context. 

 

II. PROSECUTIONS UNDER EXISTING CRIMINAL STATUTES 

 

In the absence of specific legislation, prosecutors in a number of states have attempted to 

extend existing criminal statutes such as child abuse, drug delivery, manslaughter, homicide, and 
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assault with a deadly weapon, to include drug use during pregnancy.
1
 However, many successful 

convictions of women have been overturned on appeal.  

A. COURTS REJECTING PROSECUTION  

Most courts have explicitly rejected attempts to prosecute pregnant women for drug use 

during pregnancy, finding that their application to fetuses and pregnant women went beyond 

legislative intent and violated constitutional guarantees such as due process and the right to 

privacy.
2
 A list of additional published and unpublished opinions and orders is available from the 

National Advocates for Pregnant Women. 

1.   State Courts of Appeal 

a. Arizona:  In Reinesto v. Superior Court, an Arizona Court of Appeals dismissed 

child abuse charges against a pregnant woman who used heroin during her pregnancy. 

The court reasoned that a fetus was not a “child” under the relevant statute and to 

hold otherwise would violate legislative intent, offend due process and render the 

statute impermissibly vague.
3
  

b. California:  In Reyes v. Superior Court, a California appellate court dismissed child 

abuse charges against a woman who was pregnant and addicted to heroin, finding that 

the statute was not intended to include a woman’s alleged drug use during pregnancy 

and to hold otherwise would offend due process notions of fairness and render the 

statute impermissibly vague.
4
 

                                                 
1
 Lynn M. Paltrow, Governmental Responses to Pregnant Women who Use Drugs or Alcohol, 8 DePaul J. Health 

Care L. 461, 486 (2005).  
2
 Id. at 486-487. 

3
 Reinesto v. Superior Court, 894 P.2d 733, 735-38 (Ariz. Ct. App. 1995).  

4
 Reyes v. Superior Court, 75 Cal. App. 3d 214 (Ct. App. 1977). 
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c. Florida:  In State v. Gethers, a Florida appellate court dismissed child abuse charges 

brought for prenatal drug use on the grounds that such an application would be at 

odds with the public policy of the state regarding child abuse and neglect, including 

the intent to preserve the family life of parents and children whenever possible.
5
 

d. Georgia:  In State v. Luster, a Georgia appellate court upheld the trial court’s 

dismissal of drug delivery charge based on a woman’s ingestion of cocaine while 

pregnant. The court noted that to permit such an extension of the statute would 

deprive pregnant women of fair notice.
6
  

e. Michigan:  In People v. Hardy, a Michigan appellate court held that cocaine use 

during pregnancy was not delivery of a controlled substance as defined by state law. 

The court noted that to extend the states drug delivery statute to delivery through the 

umbilical cord violates legislative intent and the constitutional proscription that “a 

penal statute must be sufficiently definite and explicit to inform those who are subject 

to it what conduct will render them applicable to its penalties.
7
  

f. Texas:  In Collins v. State, a Texas appellate court dismissed injury to a child charges 

against a woman who allegedly used drugs while pregnant and found that applying 

the statute to prenatal conduct violates due process.
8
 

g. Washington:  In State v. Dunn, a Washington appellate court dismissed child 

mistreatment charges, finding that the legislature did not intend to include fetuses 

                                                 
5
 State v. Gethers, 585 So.2d 1140 (Fla. Dist. Ct. App. 1991). 

6
 State v. Luster, 419 S.E.2d 32, 35 (Ga. Ct. App. 1992).   

7
 People v. Hardy, 469 N.W.2d 50, 52-53 (Mich. Ct. App. 1991). 

8
 Collins v. State, 890 S.W.2d 893 (Tex App. 1994). 
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within the scope of the term “child” which was defined as “persons under eighteen 

years of age.”
9
  

2.  State Supreme Courts 

a. Florida:  In Johnson v. State, the Florida Supreme Court overturned a woman’s 

conviction for delivery of a controlled substance to her baby that was based on drugs 

passing through the umbilical cord during the 30-90 seconds between birth and the 

cutting of the cord. The Court viewed addiction as a disease and supported the 

opinion of medical professionals that addressing the problem through treatment rather 

than prosecution was the best approach.
10

  

b. Hawaii:  In State of Hawaii v. Aiwohi, the Hawaii Supreme Court overturned 

conviction of a mother charged with manslaughter when her son died two days after 

birth due to effects of methamphetamine.
11

 Trial court misinterpreted Hawaii statute 

which states that a person commits manslaughter if… “he recklessly causes the death 

of another person.”  Legislative intent did not indicate the fetuses were meant to be a 

protected class.  

c. Kentucky:   In Commonwealth v. Welch, the Kentucky Supreme Court affirmed the 

appellate court’s decision to overturn a conviction for child abuse that was based on 

the mother’s drug use while pregnant. The Court concluded that to apply the statute to 

pregnant women who use drugs would violate the plain meaning of the statute, 

                                                 
9
 State v. Dunn, 916 P.2d 952, 955 (Wash. Ct. App. 1996). 

10
 Johnson v. State, 602 So.2d 1288, 1297 (Fla. 1992).   

11
 State of Hawaii v. Aiwohi, 123 P.3d 1210 (Hawaii 2005). See also L. Renee Lowe, Hawaii Supreme Court 

Overturns Conviction in Prenatal Substance Abuse Case.  
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deprive women of constitutionally mandated due process notice, and render the 

statute unconstitutionally vague.
12

   

d. Nevada:  In Sheriff, Washoe County v. Encoe, the Nevada Supreme Court held that a 

mother could not be convicted of child endangerment for using illegal drugs and then 

transmitting the drugs to the child through the umbilical court after birth. To hold 

otherwise would violate the plain meaning of the statute, deprive women of 

constitutionally mandated due process notice and render the statute unconstitutionally 

vague.
13

 

e. New Mexico:  In New Mexico v. Martinez, the New Mexico Supreme Court held that 

expanding criminal child abuse laws to include drug use by pregnant women was 

unconstitutional.
14

  

f. Ohio:  In State v. Gray, the Ohio Supreme Court held that drug abuse during 

pregnancy does not amount to child endangerment under state law.
15

 By contrast, the 

Ohio Supreme Court has held that when a newborn child's toxicology screen yields a 

positive result for an illegal drug due to prenatal maternal drug abuse, the newborn is 

per se an abused child for purposes of the state’s civil child endangerment statute.
16

 

g. Texas:  overturned two convictions: 

http://newstandardnews.net/content/index.cfm/items/3024.  

                                                 
12

  Commonwealth v. Welch, 864 S.W. 2d 280, 281 (Ky. 1993).  
13

  Sheriff, Washoe County v. Encoe, 885 P.2d 596, 597 (Nev. 1994). 
14

 New Mexico v. Cynthia Martinez, 139 P.3d 1195 (N.M. App. 2006); See also New Mexico Supreme Court Strikes 

Down Law Criminalizing Drug Use by Mothers to Be, online at 

http://stopthedrugwar.org/chronicle/486/new_mexico_supreme_court_strikes_down_law_criminalizing_drug_use_p

regnant.  
15

  State v. Gray, 584 N.E. 2d 710, 713 (Ohio 1992).  
16

 See In re Baby Boy Blackshear, 736 N.E. 2d 462, 465 (Ohio 2000). 

http://newstandardnews.net/content/index.cfm/items/3024
http://stopthedrugwar.org/chronicle/486/new_mexico_supreme_court_strikes_down_law_criminalizing_drug_use_pregnant
http://stopthedrugwar.org/chronicle/486/new_mexico_supreme_court_strikes_down_law_criminalizing_drug_use_pregnant
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h. Wyoming:  In State v. Osmus, the Wyoming Supreme Court held that a woman 

whose newborn died as a result of her negligent failure to obtain proper prenatal care 

or medical care at birth could not be guilty of manslaughter.
17

 

 

B. COURTS UPHOLDING PROSECUTION 

 

Only one state, South Carolina, has successfully upheld the conviction of a woman 

charged with harming her fetus by ingesting drugs during pregnancy.  In State v. Whitner, a 

mother was charged with and pled guilty to criminal child neglect for ingesting cocaine during 

pregnancy, causing the child to be born with drugs in its system.
18

 The South Carolina Supreme 

Court reversed an appellate court’s granting of post-conviction relief.  The Court declared that 

viable fetuses are “persons” under the state’s criminal child endangerment statute. Although 

Whitner involved a woman who had used an illegal substance while pregnant, the majority 

specifically found that applying the state’s child endangerment statute to other conduct by 

pregnant women- such as smoking cigarettes and drinking alcohol- would also be consistent with 

the application of the statute to the facts of Whitner.
19

 The United States Supreme Court declined 

to hear the case. 

 

III. PROSECUTIONS UNDER SEPARATE CRIMINAL STATUTES 

 

Some states do not rely on existing law, but have created separate statutes addressing 

drug use during pregnancy that have been used in criminal prosecutions. For example, in 

Massachusetts, mandated reporters of child abuse must file a report when they have cause to 

believe that a child is suffering from physical injury resulting from, amongst other things, 

                                                 
17

 State v. Osmus, 276 P.2d 469, 475 (Wyo. 1954). 
18

 State v. Whitner, 492 S.E. 2d 777 (S.C. 1997). 
19

 See Paltrow, supra note 1, at 488. 
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physical dependence upon an addictive drug at birth.
20

 In addition, a mandated reporter must 

contact law enforcement authorities and may also refer cases for prosecution when there is 

suspected abuse or neglect.
21

 The Massachusetts legislature has further recognized that prenatal 

exposure to controlled substance is probative of neglect by mother.
22

  

Unlike Massachusetts, whose statute may indirectly lead to prosecution, in March 2006, 

Idaho became the first state to make it a crime for women to use illegal drugs while pregnant 

when it passed Senate Bill 1337.
23

 Other states have proposed similar legislation that has been 

unsuccessful.  

The Idaho legislation has been severely criticized by medical professionals, advocates, 

prosecutors and lawmakers alike.  As stated by Idaho Senator Kate Kelly, “criminalization of 

substance abuse, and the separation of infants from their mothers, is not in the best interest of 

Idaho families.”
24

 Other opponents of the legislation, including some Idaho pediatricians, say the 

plan could lead to more abortions and fewer women seeking prenatal care.
25

 Additionally, critics 

argue that further criminalization of pregnant women who use drugs is inappropriate because 

drug addiction is an illness in need of treatment.  Numerous medical and child welfare groups 

have concluded that threatening pregnant women with substance abuse issues will not help them 

get better, but will only prevent them from seeking prenatal care or discourage them from 

speaking honestly with health care providers who can help them recover.
26

 Most agree that a 

                                                 
20

 MACODE 119 51A 
21

 Id.  
22

 Commonwealth v. Pellegrini, 608 NE.2d 717 (1993).  
23

 See http://www3.state.id.us/oasis/2006/S1337.html.  
24

 Elizabeth E. Coleman, Assessing Legal Responses to Prenatal Drug Use: Can Therapeutic Responses Produce 

More Positive Outcomes than Punitive Responses?, 20 Journal of Law and Health 35, 36 (2008).  
25

 http://www.jointogether.org/news/headlines/inthenews/2006/idaho-lawmakers-want-to.html.  
26

 http://www.acluidaho.org/legislative/march7alert.htm  

http://www3.state.id.us/oasis/2006/S1337.html
http://www.jointogether.org/news/headlines/inthenews/2006/idaho-lawmakers-want-to.html
http://www.acluidaho.org/legislative/march7alert.htm
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state would be better off expending resources on programs that provide community-based, 

affordable substance abuse treatment. 

IV. CONSTITUTIONAL ISSUES 

 

As noted by the above-mentioned opinions, prosecuting women who use drug while 

pregnant presents multiple constitutional concerns. Convictions based on existing laws have been 

challenged as improper extensions of the law in the absence of clear legislative intent.
27

 They 

have also been held to violate the due process requirements of notice and fair warning because 

they require a novel construction of the law.
28

 With regards to the prosecutions under the drug 

delivery statutes, pregnant women have not been afforded the requisite notice that their drug use 

would later be treated as a violation of these statutes which were intended to apply to the sale of 

drugs, not the mere use of illegal drugs.   

 While the adoption of narrowly tailored legislation might satisfy procedural due process 

requirements such as notice and fair warning, such legislation still poses other constitutional 

questions concerning, amongst others, substantive due process and equal protection 

requirements. 

A. EQUAL PROTECTION 

Criminal statutes permitting the prosecution of pregnant mothers for substance abuse 

create equal protection concerns.
29

 Although gender, unlike race, is not an “inherently suspect 

class,” gender classifications are subject to a more stringent scrutiny than the traditional national 

relations test.
30

 To be constitutionally permissible, classifications based on gender must serve 

                                                 
27

 Fourtney at 17. 
28

 Id.  
29

 Meghan Horn, Mothers vs. Babies: Constitutional and Policy Problems with Prosectuions for Prenatal Maternal 

Substance Abuse,  14 Wm. & Mary J. Women & L. 635, 647 -648 (2008). 
30

 Id.  
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important governmental interests and be substantially related to those interests.
31

 Gender 

classifications that merely rely upon or impose gender stereotypes cannot be constitutionally 

permitted.
32

  

Criminal statutes permitting only the prosecution of mothers for their children’s injuries 

create de facto classification. Studies indicate that drug use by men can also affect prenatal 

health.
33

 Further, such prosecutions perpetrate the stereotype that women alone bear 

responsibility for childbearing and fetal health. Therefore, “if prosecutors persist in seeking to 

hold women criminally responsible for fetal injuries as a result of parental substance abuse, they 

should apply the same statutes to new fathers with substance abuse problems.”
34

 

 

B. CREATION OF A NEW “STATUS” CRIME 

Critics argue that decisions such as the South Carolina Supreme Court’s decision in 

Whitner conflict with the principle enumerated by the United States Supreme Court in Robinson 

v. California.
35

 In Robinson, the Supreme Court overturned a California statute that treated drug 

addiction as a misdemeanor punishable by imprisonment and held that criminalizing drug 

addiction was cruel and unusual punishment in violation of the Eighth Amendment. The Court 

cited Linder v. United States, in which it recognized narcotic addiction as an illness and those 

experiencing it in need of medical treatment.
36

  Thus, as articulated by the Court in Robinson, the 

status of being a drug addict cannot constitute a crime.   

                                                 
31

 Craig v. Boren, 429 U.S. 190, 197 (1976).  
32

 Id. at 198-199; See also Horn, supra note 26, at 647-648. 
33

 Horn at 648. 
34

 Id.  
35

 370 U.S. 660 (1962). See also Paltrow, supra note 1, at 489-490. 
36

 268 U.S. 5 (1925), cited in Paltrow at 490. 
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The prosecution of women who are pregnant drug addicts, however, essentially punishes 

a status, or the “coexistence of two statuses” that taken alone would not be punishable as a 

crime.
37

 Drug use, for example, is not ordinarily a crime. Yet in the context of pregnancy, what is 

being punished is the status of being pregnant when it coexists with the status of drug addiction 

or drug use, leading to the creation of a new, constitutionally impermissible status crime.
38

  

Because it is conceivable that neither addiction nor the physiological process by which the 

mother passes the drug to the fetus is a voluntary act, the criminalization of prenatal-substance 

abuse may punish the addiction, rather than the conduct.
39

  

C. PRIVACY INTERESTS 

Regulation of women's behavior during pregnancy also violates the right to privacy, 

which the Supreme Court has found to be a fundamental liberty inherent in the First, Third, 

Fourth, Fifth, and Fourteenth Amendments.
40

 The constitutionally protected right to privacy has 

been upheld by the Court in relation to whether or not to terminate a pregnancy or to use 

contraception.
41

  Yet a state that criminalizes pregnant substance abusers relays the message that 

unless she chooses an abortion, she will be prosecuted. Therefore, prosecuting women for 

prenatal drug exposure makes her choice to give birth to a child an element of a crime, arguably 

violating the Fourteenth Amendment due process right to procreate and the right to bodily 

integrity.
42

  

 

                                                 
37

 Doretta McGinnis, Prosecution of Mothers of Drug-Exposed Babies: Constitutional and Criminal Theory, 139 

U.Penn. L. R. 505, 520 (1990).   
38

 Id.  
39

  22 Seton Hall L. Rev. 1456, 1490 (1992) 
40

 See Griswold v. Ct, 381 U.S. 479, 495 (1985). . 
41

 16 Am. U.J. Gender Soc. Pol'y & L. 437, 445 -446 (2008); Roe v. Wade, 410 U.S. 113, 153 (1973). 
42

   22 Seton Hall L. Rev. 1456, 1480 (1992). 
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V. POLICY CONCERNS  

 

A. NEGATIVE CONSEQUENCES OF PROSECUTION ON THE HEALTH OF THE FETUS 

 

Many medical professionals and child welfare groups agree that threatening pregnant 

women who have drug/alcohol problems with arrest will not benefit the fetus but instead, will 

have the opposite effect of scaring women away from prenatal care and discouraging them to be 

honest with their health care providers.
43

  Amongst the groups that discourage punitive 

approaches to addressing drug use while pregnant are The American Medical Association, The 

American College of Obstetricians and Gynecologists, the American Academy of Pediatrics, the 

American Nurses Association, and the March of Dimes.
44

 Examples:
45

 

¶ American Medical Association: "Pregnant women will be likely to avoid 

seeking prenatal or open medical care for fear that their physician's knowledge 

of substance abuse or other potentially harmful behavior could result in a jail 

sentence rather than proper medical treatment." -- Report of American 

Medical Association Board of Trustees, Legal Interventions During 

Pregnancy, 264 JAMA 2663, 267 (1990).  See also American Medical 

Association, Treatment Versus Criminalization:  Physician Role in Drug 

Addiction During Pregnancy, Resolution 131 (1990) ("therefore be it . . . 

resolved that the AMA oppose legislation which criminalizes maternal drug 

addiction"). 

 

¶ American Academy of Pediatrics:  "The [Academy] is concerned that 

[arresting drug addicted women who become pregnant] may discourage 

mothers and their infants from receiving the very medical care and social 

support systems that are crucial to their treatment." -- American Academy of 

Pediatrics, Committee on Substance Abuse, Drug Exposed Infants, 86 

Pediatrics 639, 641 (1990).  

 

                                                 
43

 National Advocates for Pregnant Women, Treat, Donôt Incarcerate Pregnant Women with Drug Problems, online 

at 

http://advocatesforpregnantwomen.org/main/publications/articles_and_reports/treat_dont_incarcerate_pregnant_wo

men_with_drug_problems.php.  
44

 Id. See also Susan Fourtney, A Jurisprudential Analysis of Government Intervention and Prenatal Drug Abuse, 17 

J.L. & Health 11, 15 (2002-2003).  
45

  Additional published statements from medical groups and associations can be found online at 

http://www.aiusa86.org/AIHour/3_2007/Medical_Groups_Pregnant_Women_Criminalization.htm.  

http://advocatesforpregnantwomen.org/main/publications/articles_and_reports/treat_dont_incarcerate_pregnant_women_with_drug_problems.php
http://advocatesforpregnantwomen.org/main/publications/articles_and_reports/treat_dont_incarcerate_pregnant_women_with_drug_problems.php
http://www.aiusa86.org/AIHour/3_2007/Medical_Groups_Pregnant_Women_Criminalization.htm
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¶ American Nurses Association: "The American Nurses Association 

recognizes alcohol and other drug problems as treatable illnesses.  The threat 

of criminal prosecution is counterproductive in that it prevents many women 

from seeking prenatal care and treatment for their alcohol and other drug 

problems." -- American Nurses Association.  Position Statement on 

Opposition to Criminal Prosecution of Women for Use of Drugs While 

Pregnant and Support for Treatment Services for Alcohol and Drug 

Dependent Women of Childbearing Age.  (Apr. 5, 1991).  

 

¶ National Association for Perinatal Addiction Research and Education-

"From a health-care perspective, it appears likely that criminalization of 

prenatal drug use will be counterproductive.  It will deter women who use 

drugs during pregnancy from seeking the prenatal care which is important for 

the delivery of a healthy baby . . . .  The threat of criminal prosecution alone 

will not deter women in most instances from using drugs during pregnancy.  

These women are addicts who become pregnant, not pregnant women who 

decide to use drugs and become addicts."  -- National Association for 

Perinatal Addiction Research and Education.  Criminalization of Prenatal 

Drug Use: Punitive Measures Will Be Counterproductive (1990). 

 

¶ American Society of Addiction Medicine:  "Criminal prosecution of 

chemically dependent women will have the overall result of deterring such 

women from seeking both prenatal care and chemical dependency treatment, 

thereby increasing, rather than preventing harm to children and to society as a 

whole." -- American Society of Addiction Medicine, Policy Statement on 

Chemically Dependent Women and Pregnancy, A.S.A.M., Sept. 1989 at 49. 

 

Statistics from the South Carolina reinforce the concerns of medical professionals. The 

South Carolina Association of Alcoholism and Drug Abuse Counselors, for example, found that 

in the year following the Whitner decision, drug treatment programs in the state experienced as 

much as an 80% decline in admissions of pregnant women. The group further asserts that the 

impact of Whitner can be seen in South Carolina’s infant mortality rate, which increased in 1997 

for the first time since at least 1990.  The state also reported seeing a 20% increase in abandoned 

babies.
46

 

 

                                                 
46

 Paltrow, supra note 1, at 490-491. 
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B. CRIMINAL SANCTIONS DO NOT ADDRESS THE NATURE OF ADDICTION  

 

The nature of drug addiction makes it unlikely that implementing criminal sanctions will 

deter substance abuse among pregnant women.
47

 As noted by the American Medical Association, 

“addiction is not simply the product of a failure of individual willpower” but rather is caused by 

complex hereditary, environmental, and social factors.
48

 Further, the U.S. Supreme Court 

recognized in Robinson that narcotic addiction as an illness and those experiencing it in need of 

medical treatment. A woman may desire to stop using while pregnant yet without access to 

substance abuse programs she may be unable to do so.
49

 Punishing involuntary, addictive 

behavior is unlikely to deter that behavior, because the actor is unable to control her behavior by 

mere willpower.
50

  

VI. CONCLUSIONS 

 

Prosecuting pregnant women for substance abuse creates constitutional and public policy 

concerns. Recognizing these issues, the majority of successful convictions of women for drug 

use during pregnancy have been overturned on appeal. Rather than criminalizing drug use during 

pregnancy, drug treatment and other support services will do more to improve both short- and 

long-term outcomes for the mother and the unborn child. In response to social science research 

and the advice of medical professionals, twenty-five states have opted for this approach and have 

created and funded treatment programs specifically targeted at pregnant women, or have 

alternatively given pregnant women priority access to treatment.  

 

                                                 
47

 25 Pepp. L. Rev. 107, 128 (1997); Fourtney, supra note 41, at 29. 
48

 Id.  
49

 Paltrow, supra note 1, at 477-478. 
50

 McGinnis, supra note 34, at 523. 


